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ABSTRACT
This article proposes to find a possible legal basis for the fight against poverty, even in post-
conflict contexts, taking into consideration the principle of human rights and the

contemporary international order.

RESUMO
Este artigo tem como finalidade procurar por uma possivel fundamentagio juridica da luta
contra a pobreza, inclusive em contextos pés-conflito, levando em consideragao o principio

dos direitos humanos e da ordem internacional contemporanea.

RESUMEN
La finalidad de este articulo consiste en acercarnos hacia una posible fundamentacién juridica
de la lucha contra la pobreza, incluso en contextos post conflicto, que tenga en cuenta un

principio del orden internacional contemporaneo y de los derechos humanos.
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THE LONG ROAD IN THE FIGHT AGAINST POVERTY AND
ITS PROMISING ENCOUNTER WITH HUMAN RIGHTS?!

Elizabeth Salmon G.

In times when all discussion often seems to revolve around the so-called “war on
terror”, the debate on another war, also transcendental, against poverty, has been
neglected, despite the enormous importance of the mission to put an end to a
scourge that affects all the spheres of human existence.

This lack of attention has also become evident in the legal sphere. In fact, the
basis for the fight against poverty has remained consistently isolated from the legal
debate, despite the close relationship between the situation of poverty and the
effective enjoyment of human rights. In view of this, the purpose of this article is to
find a possible legal basis for the fight against poverty, even in post-conflict contexts,
that takes into account a constitutional principle of the contemporary international
order, which is respect for all human rights.

Stages of the fight against poverty

Needless to say, the very understanding of the phenomenon of poverty is controversial
and complex, since it encompasses a range of problems and dimensions. Moreover,
it is not a static concept; instead, as Nowak points out, the concepts of poverty and
development, including their relation to human rights, have changed over time.?
In fact, this concept was initially addressed from a purely economic point of
view. Poverty, in the 70s, was understood to be a significant lack of resources.
Furthermore, it was believed that the free market would generate the economic
development capable of eliminating poverty. However, the application of these
economic policies only caused levels of poverty to rise and produced new human

Notes to this text start on page 162.
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rights violations in the name of the market and the policies of northern countries,
which were inclined to support southern dictatorial governments whenever they
collaborated with their objectives.

A second stage began in the late 70s, when the focus shifted to the “right to
development” and the “law of development”. Accordingly, the Charter of the
Organization for African Unity, currently the African Union, drafted in 1981,
included in article 22 the idea of a new more just and humane international economic
order. The idea of development, then, emerged as an inalienable right by virtue of
which all human beings and peoples are entitled to participate in, contribute to
and enjoy economic, social, cultural and political development, and all human
rights can be fully realized.

Finally, during the 90s, the fight against poverty was focused on the
conditionality of international cooperation in the promotion of human rights. This
conditionality could take two forms: negative conditionality, which implied not
cooperating with governments that severely and systematically violate human rights;
and positive conditionality, which implied a commitment to collaborate on programs
to promote and disseminate human rights and to work towards the democratization
of States that respected these rights.

Poverty as a multidimensional phenomenon:
definitions and contributions to the human rights-based approach

This change of paradigm and focus in understanding poverty is also reflected in a
statement by the World Bank, which stated in 2000 that “of the world’s 6 billion
people, 2.8 billion live on less than 2 dollars a day and 1.2 billion live on less than
1 dollar a day. Out of every 100 infants, 6 do not survive a full year and 8 do not
live to see their fifth birthday. Out of every 100 infants who reach school age, 9
boys and 14 girls do not attend school”.” These figures illustrate that the concept of
poverty is more complex than the traditional perception related to low income and
consumption; it also encompasses other considerations such as health and education.

Similarly, poverty defined by the United Nations Development Programme
(UNDP) as “a situation that prevents an individual or a family from satisfying one
or more basic necessities and participating fully in the life of society” is characterized
as a fundamentally economic phenomenon, although it does recognize that social,
political and cultural dimensions exist within the concept.’

Presently, we no longer refer only to poverty, but also to “extreme poverty”, a
category that involves a more complex and serious situation that calls for more
urgent attention. Arjun Sengupta, the United Nations independent expert on
Human Rights and Extreme Poverty, points out that the difference between poverty
and extreme poverty is essentially a question of the degree or extent of the
phenomenon,® implying an access to goods and services that, according to the
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UNDP, means people cannot meet basic needs for survival.” In this sense, Sengupta
holds that extreme poverty should be defined as “a composite of income poverty,
human development poverty and social exclusion, to encompass the notions of
lack of basic security and capability deprivation”. This results in the social exclusion
of people, which restricts their status as citizens and, consequently, their status as
subjects of law, meaning they are denied their fundamental rights and freedoms.®

Similarly, the United Nations ad hoc Group of Experts, created to draft the
guiding principles for the implementation of existing human rights norms and
standards in the context of the fight against extreme poverty, which for the purposes
of this article we shall call the Group of Experts, noted that international
organizations and specialized agencies had reached a consensus on the concept of
“extreme poverty”, which it understood to be “a denial of fundamental human
rights [that] prevents the effective realization of human rights”.” Therefore, the
existence of widespread and extreme poverty inhibits the full and effective enjoyment
of human rights."

Extreme poverty, therefore, is not just an economic problem, but also a more
complex problem in different spheres, namely social and cultural. It has also become
a political problem'" that directly affects human development and, consequently,
the fulfillment of human rights.

This is why, according to the Group of Experts, the problem of poverty needs
to be tackled starting with extreme poverty. Any strategy aimed at solving the problem
needs to focus on extreme poverty to provide a real basis for action to restore the
rights of the most excluded and often the most overlooked individuals and
populations.'

The combination of these assertions gives us a definition of poverty framed in
human rights. The UNDP Poverty Report 2000 introduced the concept of human
development, in which it established that this involves more than just income and
economic growth; it encompasses the potentialities and capacities of the population.
This development is the result of a process that incorporates social, economic,
demographic, political, environmental and cultural factors, in which all the different
social actors participate actively and with commitment."® From this point of view,
poverty emerges as the absence of denial of human development, since this
development gives priority to the poor, broadening their options and opportunities.

It can be concluded, then, that the problem of poverty can be presented from
two different perspectives: the first called “income poverty”, which basically refers
to the absence of an income that can satisfy minimum necessities; and the second,
“human poverty”, related to the lack of basic human capabilities, such as malnutrition
and disease, among others. This position has been endorsed by Amartya Sen, who
considers that poverty, rather than being merely a low-income problem, should be
viewed as the deprivation of basic capabilities, although he does recognize that the
lack of income is one of the principal causes of poverty.*
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From this perspective, economic resources are a necessary condition to satisfy
these minimum conditions and, consequently, develop such capabilities. However,
it needs to be taken into account that not all lack of capabilities constitutes poverty:
first, because we should only consider basic capabilities; and second, because if the
lack of these conditions is caused by non-economic motives (such as, for example,
an ongoing health problem), we cannot conclude that we are facing a condition of
poverty, but rather a low level of general well-being. By and large, when talking
about poverty, we should be referring to the lack of capabilities deemed basic by
society, while the lack of command over economic resources must play an important
role in the causal chain leading to this low level of well-being.”

To successfully combat poverty, it is necessary to postulate the effective
implementation and guarantee of human rights. The first link between human
rights and poverty is the discrimination to which people living in poverty are
subjected. This discrimination adds to the social marginality and fuels the vicious
circle in which poor individuals will never stop being poor, because they do not
have the opportunities to escape this situation.'®

This first approach enables us to understand the relation between poverty and
other phenomena. Poverty discrimination is clearly an abuse of human rights, but
this discrimination is a rights violation that stems from other causes that propelled
the individual into a situation of poverty. Discrimination, while not wishing to
justify it, is in fact the “consequence” — an unreasonable one — of a situation an
individual has arrived at through the denial of other rights. That is to say,
discrimination can cause poverty, just as poverty can cause discrimination."”

The rights that are denied because of the condition of poverty or, in other
words, whose denial can cause a situation of poverty, can be either civil and political
or economic, social and cultural. In this vein, the Copenhagen World Summit for
Social Development, in 1995, debated the lack of sufficient income and productive
resources to ensure sustainable livelihoods, hunger and malnutrition, ill health,
limited or lack of access to education and other basic services, increased morbidity
and mortality from illness, homelessness and inadequate housing, unsafe
environments and social discrimination and exclusion.'®

If we consider food, clothing, employment, housing and education to be the
rights that are related to exclusion by poverty, then denying them is a violation of
the most basic right of all: the right to life.

So the violation of the right to life — by which we mean a dignified life —
contributes to a situation of poverty and vice-versa, which is reflected in the high
mortality rates caused by poverty.” However, the right to life” is also breached
when, without causing or tolerating a person’s death, there is an abuse against “quality
of life”, a notion that has been developed by international jurisprudence in recent
years. In view of this, the violation of the right to life can occur in two different
ways: (i) as a consequence of the lack of fulfilment of other rights we have referred
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itis fulfilled through the recognition and protection of economic, social and cultural
rights, to which all people have a right, regardless of whether or not they are victims
of a conflict.

There is, therefore, a third type of violation against people who were already
in a situation of poverty before the outbreak of the conflict. The first, as we have
already seen, occurs when a human rights violation triggers the situation of poverty;
the second, when, as a direct result of this situation and the social exclusion
encountered, the poor were more intensely affected by the armed violence, both
in terms of their civil and political rights, and their economic, social and cultural
rights; and third, when the State fails to recognize that, as well as having economic,
social and cultural rights, they also have the right, as victims of the conflict, to
reparation.

Change of paradigm and the emergence of
international obligations in a globalized context

The strategy that has been most traditionally used as a tool in the fight against
poverty, both in peacetime and in post-conflict contexts, has not proved to be
effective. We need, therefore, to develop a much broader vision more closely tied to
human rights so as to acquire a first-rate legal dimension.

Confronting the topic in terms of legal obligations permits two approaches.
First, that we address not only necessities, but also rights, which implies a genuine
inclusion of human rights in public policies, that is, that the voice of the poor is
heard (empowerment of the poor). Second, that we can also address the existence of
duties.

In this vein, as the Group of Experts points out,’® we can assert that effective
poverty reduction is not possible without empowering the poor to participate in
the policies for this purpose, which implies recognizing the poor as subjects of law.
Poverty reduction, therefore, beyond just a moral obligation, can be regarded as a
legal obligation.

Nevertheless, this legal obligation must be set apart from the obligation of the
State to redress the victims of an armed conflict. As we have seen, there is a clear
relation between a person’s degree of poverty and the intensity of the violence in
which they find themselves immersed during an armed conflict. As a result, the
majority of conflict victims — and the Peruvian experience demonstrates this — are
most frequently the population’s poorest.

Although collective reparations often bear a resemblance to the development
programs aimed at fulfilling economic, social and cultural rights, it is a serious
violation of the rights of victims living in a situation of poverty to consider these
obligations one and the same. This is akin to annulling the right to reparation,
which only serves to perpetuate the vicious circle generated by poverty.
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Moreover, it needs to be pointed out that the obligations that derive from
rights need to be examined in light of the obligation to respect, protect and fulfill
these rights. The duty to respect implies the duty to not directly or indirectly
undermine the enjoyment of human rights. The duty to protect requires the adoption
of provisions to prevent rights abuses by third parties. The duty to fulfill, meanwhile,
consists of the obligation to adopt legislative, administrative and other such measures
to give effect to these rights. 7

On the other hand, we should not overlook that International Human
Rights Law recognizes the interdependence of human rights, meaning that the
enjoyment of certain rights will depend on the observance of others, such as
the rights that prevent people from falling into a situation of poverty. Therefore,
even though poverty at first appears to be related to economic, social and cultural
rights, the enjoyment of civil and political rights depends on the observance of
the former.

One way of embarking on the road to eradicating poverty is to observe how
States perform their duty to take all the reasonable means at their disposal to ensure
the realization of human rights. If a State takes upon itself to make all provisions
for these rights to be effectively realized, it will not be held responsible should some
of these rights fail to be fully upheld, neither can it be said that the State has not
fulfilled its obligations. Nevertheless, a State can be held responsible when it does
not take all the measures at its disposal to ensure the progressive realization of these
rights expeditiously, that is to say, as quickly as possible.

However, this approach does not sidestep the fact that the fight against poverty
is not exclusively of interest of the State where the situation of poverty occurs.
Obviously, the State has the obligation to prevent it, avert it and, above all, combat
it. However, it was the international community as a whole that set the scene for
and created these international norms.

Finally, it should be added that since the current state of International Law
makes it extremely difficult to find a legal basis that actually compels States to
launch a fight against poverty, a more human rights-based approach will
undoubtedly result in empowerment through the use of the existing institutional
mechanisms for observing human rights. Among these measures, we might
mention, for example, the quest to expand poverty reduction strategies and the
quest to tackle the structures of discrimination that cause and perpetuate poverty.
Civil and political rights, which play a crucial role in helping reduce poverty,
urgently need to be expanded. In this context, economic, social and cultural
rights are both compulsory and urgent in the eyes of International Human Rights
Law, not just “programmatic principles”. They lend legitimacy to the calls for the
empowerment of the poor in decision-making processes, and they create and
strengthen the mechanisms that one way or another monitor the actions of public
policies and other such initiatives.
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